A UNI TED STATES
) ENVI RONVENTAL PROTECTI ON AGENCY

= BEFORE THE ADM NI STRATOR

IN THE MATTER OF

CROWN CENTRAL PETROLEUM DOCKET NO. CWA-8-2000-06

)

)

)

CORP. , )
)

)

RESPONDENT )

ORDER DENYI NG MOTI ON TO COVPEL W TNESS ATTENDANCE BY SUBPOENA

This proceeding arises under the authority of Section
311(b)(6)(B)(ii) of the Federal Water Pol |l uti on Control Act, conmonly
referred to as the Clean Water Act, as anended, 33 U S.C. 8§
1321(b)(6)(B)(ii). The proceedingis governed by t he Consol i dat ed
Rul es of Practice Governing the Adm ni strative Assessnent of Civil
Penal ti es and t he Revocati on/ Term nati on or Suspensi on of Permts (the
"Rul es of Practice"), 40 C.F. R 88 22.1-22.32, andt he Suppl enent a
Rul es Governing Public Notice and Conmment in Proceedi ngs under
Sections 309(g) and 311(b)(6)(B)(ii) of the Clean Water Act and
Section 1423(c) of the Safe Drinking Water Act, 40 C F.R 8
22. 45.

The hearinginthis matter i s schedul ed to begi n onMay 15, 2001
i n Denver, Col orado, and wi Il continueif necessary on May 16, and 17,
2001. Ajoint set of stipulatedfacts, exhibits, and testinony is due
on or before May 3, 2001.Y

v Conplainant’s Mdtion To Supplenent Conplainant’s
Prehearing Exchange filed on April 25, 2001, is pending before
t he undersi gned.
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On April 18, 2001, Conplainant filed a Mtion To Conpel
W tness Attendance.? Pursuant to this notion, Conplainant
requests

the issuance of subpoenas to five nanmed individuals who are
“non- EPA enpl oyed wi tnesses named in Conplainant’s Prehearing
Exchange” to conpel their attendance at the My 15, 2001,
hearing. The notion is made pursuant Section 309(g)(10) of the
Cl ean Water Act, 33 U.S.C. 8§ 1319(g)(10). To date, Respondent
has not responded to the notion.

Section 22.21(b) of the Rules of Practice, 40 C F.R 8§
22.21(b), allows for i ssuance of subpoenas by the Adm ni strative Law
Judge to require the attendance of witnesses or the production of
docunent ary evi dence at hearing. This procedural rule specifies
criteria for granting a request for a subpoena. Section 22.21(b)
provi des, in pertinent part:

The Presiding Oficer may require the attendance
of witnesses or the production of docunmentary
evi dence by subpoena, if authorized under the
Act, upon a showi ng of the grounds and necessity
therefor, and the materiality and rel evancy of
the evidence to be adduced.

First, it is pointed out that this matter arises under the
authority of Section 311(b)(6)(B)(ii) of the Clean Water Act and
t hat Conpl ai nant cites Section 309(g)(10) of the Cl ean Water Act
as the authority for the issuance of the requested subpoenas.
The appropriate citation of authority for Conplainant’s notion
is found at Section 311(b)(6)(1) of the Clean Water Act.
Mor eover, Conpl ai nant has made no showi ng of the grounds and
necessity for the requested subpoenas. See 40 C.F. R 822.21(b).
Al t hough the materiality and relevancy of the evidence to be
adduced coul d possi bly be gl eaned from Conpl ai nant’ s prehearing
exchange, there is no denonstration of such in the notion.

2/ Conpl ainant’s Mdtion To Conpel Wtness Attendance was
filed after the undersigned’'s office tel ephonically contacted
Conpl ainant to advise Conplainant that its subm ssion of
subpoenas for signature nust be acconpani ed by notion therefor
with service on Respondent.
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As set forth above, Section 22.21(b) of the Rul es of Practice
requires, as acondition precedent to granting arequest for i ssuance
of a subpoena, a showi ng of the ground and necessity therefor together
withthe materiality and rel evancy of t he evi dence to be adduced. See
ARCO Chem cal Conpany, Docket No.

EPCRA-111-240, CERCLA-111-027, 1999 EPA ALJ LEXI S 14, *3 (ALJ March 8,
1999). As di scussed above, Conplainant’s notionfailstoconply with
the requirenments of this procedural rule for i ssuance of a subpoena.
Accordi ngly, Conplainant’s Motion To Conpel Wtness Attendance i s
Deni ed.

Bar bara A. Gunni ng
Adm ni strative Law Judge

Dated: April 26, 2001
Washi ngt on, DC
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CERTI FI CATE OF SERVI CE

| hereby certify that the original and one copy of this
ORDER

DENYI NG MOTI ON TO COVPEL W TNESS ATTENDANCE BY SUBPCENA, dated
April 26, 2001, INRE: CROAN CENTRAL PETROLEUM CORP., DOCKET NO.
CWA- 8- 2000- 06, were mailed to the Regional Hearing Clerk, Reg.
VI1l, and a copy was nmailed via first class mail to Respondent
and Conpl ai nant (see list of addresses).

Maria Wiiting-Beal e
Legal Staff Assistant

Dated: April 26, 2001

ADDRESSEES:

CERTI FI ED MAI L RETURN RECEI PT REQUESTED:

John D. Fognani, Esquire

M chel e E. Stone, Esquire

Zevni k Horton Gui bord McGovern
Pal mer & Fognani, L.L.P.

555 17th Street, Suite 2600

Denver, CO 80202

Anmy Swanson, Esquire

Nancy A. Mangone, Esquire

Legal Enforcenment Program (8ENF-L)
U S. EPA

999 18th Street, Suite 500

Denver, CO 80202-2466

REGULAR MAI L:

Tina Artem s

Regi onal Hearing Clerk

U S. EPA

999 18th Street, Suite 500
Denver, CO 80202-2466



